02-23671

UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: Chapter 13 Case:
Case Number BKY 02-91264-DDC

Roberta Rivet,
Dehtor (a)

NOTICE OF HEARING AND MOTION
FOR RELIEF FROM STAY

To: The Debtor and cother entities specified in Local Rule 3013-
3(a).

1. Deutsche Bank Trust Company Americas as Trustee and Custodian
moves the Court for rel:ef reguested below and gives Notice of
Hearing.

2. The Court will hold a Hearing on this motion at 9:30 a.m. on
October 20, 2004, in Conrtroom No. 228A, at the United States
Courthouse, at 316 North Robert Street, in S$t. Paul, Minnesota.

3. Any response to this motion must be filed and delivered no
later than October 15, 2004, Which ieg three days before the time
set for the hearing{excluding Saturdays, Sundays, and holidays), or
filed and served by mail no later than October 8, 2004, which 1is
seven days before the time set for the hearing(excluding Saturdays,
Sundays, and helidays) . UNLESS A RESPONSE OPPOSING THE MOTION IS
TIMELY FILED, THE COURT MAY GRANT THE MOTION WITHOUT A HEARING.

4, This court has jurisdiction over this motion pursuant to 28
U.S.C. §§157 and 1334, Bankruptcy Rule 5005 and Local Rule 1070-1.
This proceeding is a core proceeding. The petition commencing this
Chapter 13 case was filed on June 4, 2002. The case is now pending
in this court.

5. This Motion arises under 11 U.8.C. 8362 and Bankruptcy Rule
4001. This motion is filed under Bankruptcy Rule 9014 and Local
Rules 9013-1 - 95019-1(d}. Movant Requests Relief with respect to
exempt property ol Lhe deblor subject to a lien.

€. Cn March 20, 2002, Roberta M. Rivet made, executed and
delivered to America’s MoneyLine Inc. her Note (hereinafter
referred to as the "Note"), in the original principal amount of

$120,500.00 bearing interest from the date therecf at the rate of
8.375% per annum until paid, payable in monthly installments of
$915.89 commencing on May 1, 2002 and on the first day of each and
every calendar month thereafter until the principal and interest



were fully paid. A copy of the Note is attached hereto asg Exhibit
*a" and made a part thereof by reference.

7. On March 20, 2002, to secure the payment of the Note, Roberta
M. Rivet executed and delivered to America’s MoneyLine Inc. her
Mortgage (hereinafter referred to as the "Mortgage"), mortgaging

and conveying certain real estate in Ramsey County, Minnesota,
legally described as follows:

Lots 1 and 2, Block 2, Barney, Norton & Kingsley's First
Addition to St. DPaul, according to the recorded Plat thereof,
and situate in Ramsey County, Minnesota.

whirch property has an address of: 6§85 Weodbridge Street, St. Paul,
MN 55117. The mortgage was filed for record in the office of the
Recorder, County of Ramsey, onFebruary 13, 2003, as Document
No.3588636, and was subsequently assigned to Movant by assignment
of mortgage. A copy of the mortgage and assignment are attached
hereto as Exhibit "B" ard made a part hereof by reference.

8. 'he debtors have filed a plan dated July 15, 2002, which was
confirmed by subsequent Court Order. The plan provided, among
other things that:

ng, Home Mortgages In Default [§1322(b) (5)] - The trustee
will cure defaults on c¢laims secured only by a security
interest in real property that is the debtor’s principal
residence as follows. The debtor will maintain the regular
payments which come due after that date the petition was
filed. The creditors will retain their liens. The amounts of
default are estimates only. The trustee will pay the actual
amounts of default.

9. Notwithstanding the foregoing provisions of said plan, the
debtors have not maintained current payments with respect to said
note and mortgage, while this case is pending.

10. Debtors are in arrearage for monthly payments as shown below.
The last payment received from Debtors was applied to the May, 204
post-petition payment as that was the next payment due. Post -
petition arrearage include the following:

4 payments @ $1076.43 §4,305.72
4 late charges @ $45.79 183.16
Attorneys Fees & Costs 650.00
TOTAL POST-PETITION $5,1368.88

Through Debtors’ failure to make current post-petition payments,
amounts currently due and owing include the feollowing:

Principal $118,461.83
Interest 7,266.889
Accumulated late fees 183.16
Attorneys Fees & Costs 650.00
TOTAL 5126,561.98

11. Debtors have claimed said mortgaged property as exempt
pursuant to MSA 510.01, 510.02.

12. By reason of the forcgoing, good cause exists to lift the



automatic stay imposed by 11 USC section 282 to allow Movant to
pursue its remedies under State Law.

12. This is an attempt to collect a debt and any information

obtained will be used for that purpose. This notice is required by
the provisions of the Fair Debt Collection Practices Act and does

not imply that we are attempting to collect money from anyone who

has discharged the debt under the Bankruptcy Laws of the United
tates.

wherelfore, Deutsche Bank Trust Company Americas as Trustee and
Custodian moves the court:

1. For an Order granting creditor relief from the automatic stay

of 11 USC section 362.

2. For such other and further relief as the Court finds just and
proper.
Dated: CR'éﬁ}QL\
\
3igned: /e/ Nancy A. Nordmeyer

SHAPIRO & NORDMEYER, L.L.P.
Nancy A. Nordmeyer-121356
Lawrence P. Zielke-15255%
Atrtorney for movant

7300 Metro Boulevard #390
Edina, MN 55439-2306
{552) 831-40680



YERIPICATION

I, L /A{ﬂﬁ}hw .. the ;E%Ahkr!PLaj frhuuggéjiw_ for
Fidelity National Foreclosurs Solutions, the authorized servicer
for movant, the movant namned i1 the roregolng nctice of hearing and
ot ion. declare under penalty of perjury, that the foregolng 12
crue and correct according to tne best of my knowledge, intormation

and belief. ) .
AN s LA P

Executezd on.

Fidelity hatiocnal Foreclesure Solutieons
1270 Nortnland Srive, Sulte 404
Mendota Heighzs, YN 55120
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11456632 NOTE )
Mazck 290, 2vo2 &T. PAUL , Minnessota
(Dt} [Ciry] [Staee}

985 Woodbridgs Streat
St, Paul, Minneaota 55117
1Propeity Address]

1. BORROWER'S PROMISE TO PAY
In return for a loan that 1 have received, 1 peomise to pay U.S § 120, 500.00 {chis amaunt is called
*principal"), plus intevest, to the order of the Lender. The Lender is
Amarica's NonaylLins Ing.
. Tunderstand
iha the Lender may transfer this Now. The Lender or anyone whe takes this Note by transfer and who is entitied to
receive payments under this Note is callad the "Note Holder.”

2. INTFRFST
Interest will be charged on unpaid principal undit the foll amount of principel has been paid. 1 will psy interest
at ayealy rueof 8.375 %.

The interest ratc requited by this Section 2 i3 the rate I wilt pay both before and afier any default described in
Scetion 6(B} of this Note.

3. PAYMENTS
(A) Time and Place of Payments
I witl pay principal and interest by making payments every month.

| will make my monthly payments on the 18T day of cuch moath beginaing on Nay 18T s
2002 . 1 will make these payments every month unlii | have paid all of the principal and interest and any other
charges described below that 1 may owe under this Now. My moniily payments witl be applied to intercst before
principal. I, on April 1, 2017 . | stilt owe amounts under this Nots, ! will pay those

amounts i full on that date, which is called the "Malurity Date *

1 will make my monthly paymenis al 48R0 Cox Road, Glen Allen, Virginia 23060, or ar a different place if
required by the Notc Holder.

(B) Amount of Mouthly Paymcenls

My monthly payment will be in the amount of U.S. 3 $15.85

4 BORROWER'S RIGHT T0 PREPAY

I have the right to make payments of principal at wny time before they we duc. A payment of principal only is
known as a “prepaymont.” When 1 make a prepayment, 1wail el the Note Holder in writing tha [ am doing so.

1 may make a full prepayment or parlial prepaymenis wishout paying any prepsyment charge. The Note Holder
will use all of my prepayments to roduce the nmount of principal that 1 owe under this Note. If | make 8 partial
prepayment, there will b no changes in the duc duie of in the amount of my moathly payment unless the Nate
Holder sgrees in winting 10 thase cranges.

5. LOAN CILARGES

If a law, which applics @ this toan and which scls maximun lean charges, is finally inerpeeied so that the
interesi or owner luvan chargey colicciad oF 10 be collectad N COMNECUON Wath shis luan vavesl the pormitied limics,
then: {i) any such loan charge shal! be rueduced by the amount nevessary to reduce whe charge to the permitted Limit;
and (i) any sums sircady coliocied from me which crceedid permitted limits will be refunded to me. The Note
Holder may choose 1o make this refund by reducing the principal | owe under this Note or by making 2 direl
paymert ta mie. Ha refund redaces principal, the rcduetion will be troated a5 a partial prepayment.

6, BORROWER'S FAILURE TO PAY AS REQUIRED
(A) Late Charge for Overdue Paymenis
1f the Notz Holder has not received the Tul) umount of any manihly payment by the end of 15
calendar days afier the dat it is due, § will pay a lasce churge to the Note Holder. The amount of the charge will be

5.000 % of my everdue payment of prineipal and incerest 1 will pay this late charge promptly but
only once on cach late payment.
(B) Default

171 do not puy the full woount of each monthly payment on the date it is due, 1 will be in default.

{C) Notlee of Default

£ [ am in defauk, the Note Holder may scnd me a writlen nolice telling me that if 1 do not pay the overdue
amaunt by a corair date, the Nute Ilolder may require me 10 pay immediately the full amount of principal which has
sux been paid and all the intercst that 1 owe on thal amount, Thaz dalc must be al least 30 days after the date on which
the notice 15 delivered ar maled Lo me.

{D) No Waiver by Note Helder

Even if, at o time when 1 om in default, the Note Holder does not roquirg me to pay immediately in full as
described ubove, the Mote Flolder will siill have the riglu 10 do so i L in delault at a later rime.

(E) Payment of Noce llokder's Costs and Expenscs
1€ the Note Elolder bus requirad me w pay unmediale.y m (Ll oy described above, the Note Holder will have the
LR W b pad buck Ty ome Cor sif of M3 susts und capenues in onforaing thix Note the extent nar prohinited by

applicable law, These cxpenses inciude, for example, remsorabic atlomeys” fees.

NULTISTATE FIXED RATE NOTE - Singls Family

S parsy age 1 et 2 mngﬂé
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THIS MORTGAGE ("Security Instrument”) 39 g.ven onMazch 20, 2002

The mortgagor is
Roberta M Rivet, An Unmarried Woman
[ - T TR

("Borrower"). This Security Instrument is given w
Amaricas MoneyLine Inc,

7
which is organized and existing under the laws of The State Of Virginia , and whose
address s 4880 CCX ROAD
GOLEN ALLEN, Virginia 23060 ("Lender”). Borrower owes Lender the principal sum of

One Hundred Twanty Thousand Five Hundred and 00/100tha —
Dollars {U.5. $120,500.00 ).
This debt is evidenced by Borrower's nole dated the same date as this Security Instrument ("Now"t, which
provides for monthly psymeats, with the full deb, il not paid earlicr, due and payable on
April 1, 2017 and for intcrest at the yearly raic of 8,375
percent. This Security Instrament secures o Lender: (a) the repayment of
the debt evidenced by the Nute, with interest, and all renewals, exiensions and modifications of the Note; (b} the
payment of all other sums, with interest, advanced under poragroph ? 1o protoct the security vl s Seudivy

MIMNESOTA-Single Family-FKMA/FHLM C UNIFORM INSTRUMERT

m"“‘mnll““l Ferm 3024 9/94
Amuengad 3/
apeET.

nnims;

VMEMORTGAGE FGRM S - (800)824-7211
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ASSIGNMENT OF MORTGAGE
MMSI#:11456832
FOR GOOD AND VALUABLE CONSIDERATION, the sufficiency of which
is hereby acknowledged, the undersigned,
AMERICA'S MONEYLINE, INC,
c/o 4708 Mercantile Drive, Ft. Worth, TX 76137, [(Assignor},
by thege presents does convey, grant, sell, assign, transfer and
zet over the described mortgage tcgether with the certain note (s}
described therein together with all interest secured thereby,
all liens, and any rights due or to become due thereon to
DEUTSCHE BANK TRUST COMPANY AMERICAS F/K/A BANKERS TRUST
COMPANY, ag Trustee and Custodlian by Saxon Mortgage Services
Inc, £/k/a Meritech Mortgage Services, Inc., its
attorney-in-fact, whosge address is 1761 East 8aint Andrew Pl.,
Santa Ana, CA 92705, its successors or assigns (Assignee).
Said mortgage dated 03/22/02 exceuted by
ROBERTA M RIVET
to AMERICA'S MONEYLINE, INC
and filed for record on 02/13/03 as Doc No.3588636
{ar Ronk , Page 1, in
the cffice of the County recorder of RAMSEY , MN.
Dated:11/21/03
AMERICA'S MONEYLINE, INC.

By (Mu /;%&704\./
Mellssa Books
Asst. Vice President

ce President

STATE OF TEXAS COUNTY QF TARRANT

1 HEREBY CERTIFY that own 11/21/03, before me, an officer duly
autherized in the State and County aforesaid te take acknowledgements
perscnally appeared Melissa Books and

Wayne Biver personally known, who, being each
by me duly sworn both did say that they are respectively the

Asst. Vice President and Senior Vice President

of AMERICA'S MONEYLINE, INC,.

,the corporation named in the foregoing instrument, and that said
ingtrument was signed in bshalf of said corporation by authority of
its board of directors and said

Melissa Bocks

and Wayne Bilver acknowledge said instrument to
be the free act and deed of said corporation.

o,

. ; AN NaTALE A FLOWERS
J\(\Q\‘Q&Q WG O\ q 0 ERADIA D é@ *E oty Ptz St of Te
T

Notary Public ¥ My Commiasizn Expires 05-28-08

My commission expilres:
Drafted: T.Temple/NTC,2100 Alt 19 N., Palm Harbor, FL. 34683
When Recorded Return To: Nationwide Title Clearing
2100 Alt 1% North
Palm Harbor, FL 31683

INVWIRIUTRINEERG oo e 2sosr e s




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In RKe: Case No. 02-91364-DDO
Chapter 13
Roberta Rivet,

Debtor (s)

MEMCRANDUM OF LAW

Deutsche Bank lrust Company Americas as Trustee and Custodiau
("Movant"), submits this memcrandum of law in support of its motion
for relief from the stay in the above-entitled matter.

FACTS

Movant holds a valid, duly perfected mortgage on real property
owned by the Debtors. On the date this case was filed, the
Debtor (s) were delingquent in respect of payments due under the note
and mortgage. Since this case was filed, Debtor(s) are in arrears
in the total amount of $5,138.88.

ARGUMENT

1. Under Section 362.(d) (1) of the Bankruptcy Code, relief from
the automatic stay shall be granted upon request of a creditor "for
cause, including the lack of adequate protection of an interest in
property of such creditor.® 11 U.8.C. Sec. 362 (4) (1). The
Debtor (s} in this case have failed to make the payments required by
the note and mortgage for a period of more than 3 wonths.
Debtor (s} have not otherwise provided Movant with adequate
protection of its interest in the property. Such circumstances
constitute cause, within the meaning of Section 362 (d) (1),
justifying relief from the stay. In Re Videg Bast, Inc., 41 B. R.
176 (Bkrtcy. E. D. Pa. 1984); In Re Frascatore, 33 B. R. 687
(Bkrtcy. E. D. Pa. 1%83).

2. Pursuant to Section 362 (d) (2) of the Bankruptcy Code, relief
from the stay is also appropriate where Debtor(s) have no equity in
the subject property and the property 1s not necessary L0 an
effective reorganization. 11 U.s.C. Sec. 362 (d) (2). See, In Re
Gellert, 55B.R. 970 (Bkrtcy. D. N. H. 1983) . In the present case
the balance due Movant on the note and mortgage is $126,561.98.
Accordingly, Movant is entitled to an order terminating the
stay and authorizing it teo foreclose its mortgage on the property.



Datad: c\-géw\ |

Respectfully submitted,
SHAPIRO & NORDMEYER, L.L.P.

By/e/ Nancy A. Nordmeyer
Nancy A. Nordmeyer-121356
Lawrence P. Zielke-152559%
Attorney for Movant
7300 Mctro Boulevard #3950
Edina, MN 5543%-2306
(952) B831-4060




02-913€64-DDO

SWORN CERTIFICATE QFF SPRVICE

STATE OF MINNESCTA )
) 88
COUNTY OF HENNEPIN )

I, Stephanie Pilegaard says tnat on September 22, 2004, I mailed copies of
the annexed Memorandum of Law, Proposed Order for Relief from Stay, Notice
of Hearing and Motion for Relief from Stay and Certificate of Service on the
following interested parties at their last known address, by mailing to them,
via first class mail, a copy thereof, enclosed in an envelope, postage
prepaid and by depositing the same in the post office at Edina, Minnesota.
Roberta Rivet

985 Woodbridge Street

St. Paul, MN 55117

Curtis Walker, Esqg.

4356 Nicollet Avenue South

Minneapolis, MN 55409

Jasmine Z. Keller, Trustee

12 South 6th Street, #310

Minneapolig, MN 55402 a

U.S. Trustee

1015 U.S5. Courthouse

300 South 4th St.
Minneapolis, MN 55415

Stephanie Pilegaard

Subszscribed and sworn to before me September 22, 2004.

B AAAARAANIARASAASNAIARAARANNNLAA B
i JENNI A, DRURY

b NOTARY RPUBLIC-MINNESOTA
MY COMMISSION EXPIRES 1.31-2005




02-23671
0111456832
UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
Case Number BKY (02-91364-DDO

Roberta Rivet,
Debtor{s)

ORDER FOR RELIEF FROM STAY

The above-entitled matter came for hearing on Octocber 20,
2004 .

THIS CAUSE coming to be heard on the Motion of Deutsche Bank
Trust Company Americas as Trustee and Custodian, a creditor in the
proceeding, the Court having jurisdiction, due notice having been
given, and the Court having been advised in the premises;

IT IS HEREBY ORDERED,

That the automatic stay heretofore entered in this case is
modified to the extent necessary to allow Deutsche Bank Trust
Company Americas as Trustee and Custodian, its successors and/or
assiansg, to foreclose, in accordance with State Law, the mortgage
on the real property commeonly known as:

Lots 1 and 2, Block 2, Barney, Norton & Kingsley’'s First
Addition to St. Paul, according to the recorded Plat
thereof, and situate in Ramsey Countvy, Minnesota.

NOTWITHSTANDING Federal Rule of Bankruptcy Procedure 40071
{a) (3), this order is effective immediately.

Dated:

BY THE COURT:

Judge of Bankruptcy Court



